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M KE AND SANCRA SPRUNGER

Deci ded August 16, 1999

Appeal froma decision of the ah Sate fice, Bureau of Land
Managenent , expl ai ni ng the circunstances surroundi ng the i npoundnent of a
backhoe and justifying collection of admnistrative costs associated wth
the i npoundnent.  UT- 054- 96- 22.

Afirned as nodifi ed.

1.

Bureau of Land Managenent - - Federal Property and
Administrative Services Act--Personal Property:
D sposi tion of Uhattended--Personal Property:

| npoundnent - - Trespass: General |y

The regulation at 43 CF. R ' 8365.1-2(b),

governi ng occupancy and use of public | ands under
the jurisdiction of BLM provides that no person
shal | | eave personal property unattended on public
| ands outside Al aska | onger than 10 days unl ess

ot herw se aut horized, and that personal property
left unattended | onger than 10 days wthout BLMs
permssion i s subject to disposition under the
Federal Property and Administrative Services Act of
1949, as anended.

Mning Qains: Surface Uses

Section 4(a) of the Surface Resources Act, 30
USC ' 612(a) (1994), bars use of an unpatented
mning claimfor any purpose ot her than
prospecting, mning, or processing operations and
uses "reasonably incident thereto.” The storage of
a backhoe on a mning claimis not allowed when the
backhoe is not being used as part of the mning
operations on the claimand is therefore not
reasonably incident to mning. A mning clai nant
is not authorized to all ow another party to use the
claamfor storage of a backhoe that is not used as
part of his mning operations.
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3. Bureau of Land Managenent - - Personal Property:
D sposi tion of Uhattended--Personal Property:
| npoundnent

The BLM Manual provi si ons speci fy procedures when
"val uabl e" personal property is deened abandoned
and the owner of the property is unknown. As those
procedures are reasonabl e and consistent wth the
law the Board w il affirma BLMdeci sion appl yi ng
t hemwhen personal property is |left unattended on
public lands under 43 CF. R ' 8365. 1-2(b).

4, Trespass: General |y

Wiere a backhoe was stored on public |and w thout
authori zation, BLMnay col lect its admnistrative
costs in abating the unauthorized use. BLMs
determnation of its admnistrative costs in taking
t he backhoe and transporting it back to its offices
wll be affirnmed where they are docunented and have
not been shown to be unreasonabl e.

APPEARANCES. M ke and Sandra Sprunger, pro sese.
(PN ON BY ADM N STRATI VE JUDGE HIGHES

Mke and Sandra Sorunger (d/b/a Sprunger's Mneral s) (the Sprungers
or Appel | ants) have appeal ed fromthe Novenber 22, 1996, decision of the
Uah Sate Gfice, Bureau of Land Managenent (BLM, explaining the
ci rcunst ances surroundi ng the i npoundnent by the House Range (U ah)
Resource Area Gfice (HRRAQ, BLM of their backhoe and justifying
coll ection of admnistrative costs associated wth the i npoundnent .

The facts of the matter (sone of which are disputed by the Sorungers)
were set out by BLMin its Novenber 22, 1996, decision and BLMs case
record. n May 27, 1995, while inspecting a mning operation run by Bob
Thonas, a BLMenpl oyee noti ced a backhoe on Federal | y-owned | ands near
Topaz Muntaininsec. 21, T. 13 S, R 11 W, Salt Lake Meridian,
admnistered by BLM 1/ The mning operation on the mning clai ns was
"w ndi ng

1/ The backhoe is described in the record as a Case 580 C front-end

| oader / backhoe, Serial No. 5357593. There are photographs of the backhoe
inthe record taken by BLMafter it was inpounded, and it appears to have
been serviceable at that tinme. It did not showrust or other signs of
negl ect .
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down and the associ at ed equi pnent had been renoved,” so that "the backhoe
becane a conspi cuous presence on public land.” The BLMenpl oyee asked
Thonas "if the backhoe was part of his operation and he said no. He also
stated he had gi ven soneone permssion to store the backhoe on his
operation 2 years ago but that he had not seen themsince.”" The BLM

enpl oyee "continued to nonitor the backhoe during inspections of M.
Thonas' operation. The backhoe never appeared to have been noved during
the followng year." (BLMDecision at 1.)

BLM i npounded t he backhoe in Septenber 1996 and transported it
approximately 75 mles toits offices in Fllnore, Wah. BLMofficials
evidently notified Thonas at that tine that the backhoe was bei ng
i npounded. The record contai ns an undated docunent entitled Authorization
to Renove Personal Property fromPublic Land describing the backhoe, signed
by the HRRAO Manager. It states:

The fol | ow ng abandoned personal property Case 580 C
front-end | oader/ backhoe, Serial No. 5357593, originally
located on public land, T. 13 S, R 11 W, Section 21, is
currently in the possession of the Lhited Sates.

S nce the above abandoned personal property is deened to
be of value, authorization is given for immediate i npoundnent,
necessary to protect the property.

BLM Property Recei pt FormMNo. 5357593 and BLM Property Record For m UT- 054-
96- 22, both describing the backhoe, were al so conpl eted on Septenber 17,
1996, as part of BLMs property nanagenent regi nen.

BLM al so prepared an undated Initial Report of UWhauthorized Wse (UT-
054-96-22) noting that the "abandoned property" had been di scovered on
Septenber 6, 1996, when it was "observed and verified by BLM enpl oyees. @
BLM prepared an undat ed Uhaut horized Use I nvestigation Report indicating
that the owner was "unknown" and it was "unabl e to | ocate" the owner, and
that the val ue of the backhoe was estinated at $15, 000.

h Septenber 30, 1996, BLMaut hori zed the publication in the Juab
Qounty Tines News and the MIlard Gounty Chronicle of legal notice of the
i npoundnent and the availability of the backhoe to be clai ned by the owner.

A BLM purchase requisition formin the record indicates that BLM had
contracted to have the notice published four tines in each paper.

The Sprungers rel ated the subsequent history in their Gctober 17,
1996, letter to the Secretary: "[Qn Cctober 4, [1996,] we were going to

begin our fall mning when we di scovered the backhoe mssing. Before
calling the sheriff, we called Bob Thonas who told us that the
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BLMhad i npounded it. V¢ then |earned that BLMhad taken the backhoe on
Septenber 17th." They relate in their statenent of reasons (SR that they

tried to get [their] backhoe on Fiday afternoon, Cctober 4,
but could get no help. Sandra [ Sprunger] finally reached the
[BLM enpl oyee] on Saturday, 10/5. He told her, "You wll have
to cone into ny office Mnday norning and negotiate wth ne to
get your backhoe back.” Onh Mbnday norning [the BLM enpl oyee]
wanted al so to charge us for the weekend storage. Wen we
pointed out that we wanted to get it on Fiday, he said that
there was no one in the office to hel p us. Wen we said that
this was not our fault, he relented on the weekend charge.

(SR at 3-4.)

The record shows that, on Cctober 8, 1996, Mke Sprunger signed a
copy of the undated BLMdocunent entitled Authorization to Renove Personal
Property fromPublic Land, to which had been added the fol | ow ng
typewitten | anguage, apparently by BLM "The above property has been
returned to ne in the condition it was in when | last observed it." The
formwas signed i medi at el y bel ow by Mke Sprunger, indicating he endor sed
this statenent. The follow ng | anguage was handwitten on the bottom of
the formby Mke Sprunger: "I do not agree that our backhoe was abandoned.

The backhoe was | ocated on a mning claim” Mke Sprunger al so signed
bel ow t hat st at enent .

A'so on ctober 8, 1996, BLMprepared a Recei pt and Accounting Advi ce
form No. 2130078, for "lnpoundnent Fees" to Mke Sporunger, broken down as
fol | ows:

STARAE 9/17-10/ 4 18 DAYS @$8. 00/ DAY $144. 00
WAES $19. 00/ HR X 4 HRS X 2 BMPLOYEES 152. 00
M LEAGE $1.08/MLE X 75 MLES X 2 (ROUND TR P) 162. 00
LEGAL NONMCE  MLLARD 100. 00
LEGAL NN CE  JuAB 68. 00

$626. 00

The Sprungers pai d these costs, including the $144 for storage of the
backhoe. See Recei pt and Accounting Advice No. 2130078; Letter to
Secretary dated Gct. 16, 1996, at 3.)

h Gctober 17, 1996, the Sprungers wote to the Secretary of the
Interior asserting that their backhoe had been wongful |y inpounded and
asking for a refund of the noney they had paid BLM They noted that they
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had purchased t he backhoe even though they knew they "woul d use it only
intermttently, four to eight weeks total per year on two or three of"
their mning clains. They related that their "clains are in the Thonas
Range in the renote west desert of Wah, forty to sixty mles from[their]
house and too fa[r] to coomute wth a 20 nph backhoe.” They described the
followng arrangenent they had for storing the backhoe near their clains:

So instead of commuting or buying equi pnent to haul the
backhoe, we bought insurance agai nst theft and vandal i smand,
as doubl e protection, parked the backhoe between digs on a
year-round active mne [2/] fairly close to our clains. The
mne nanager (Bob Thomas * * *) gave us permssion, and we were
told where to park to be out of the way of their operation.
Therefore, after each use, we woul d park the backhoe in the
sane spot. * * * This arrangenent worked fine for 32 years.

(Letter to Secretary at 1.) The Sprungers al so rai sed specific objections
to BLMs inpoundnent, nost of which have been restated in their SCR These
w Il be discussed bel ow

Oh Novenber 22, 1996, the Wah Sate Gfice issued the letter
deci sion under appeal herein. The Acting Sate Orector (AD ruled as
fol | ows:

[ TThe mne nanager of the operation that gave you permssion to
store your backhoe on their operations is not the owner of the
land. The land is public admnistered by [BLM. Wile the
mning operation was active, the backhoe did not | ook out of

pl ace. However, when the mining operation was w ndi ng down and
t he associ at ed equi pnent had been renoved, the backhoe becane a
conspi cuous presence on public land. The backhoe first becane
obvious during a field inspection of M. Thonas' operation on
My 27, 1995. The Resource Area specialist asked M. Thonas if
t he backhoe was part of his operation and he

2/ The Sprungers indicate in their SORthat the mne was associ ated wth
the Topaz CGalciumNos. 7 and 8 mning clains. BLMrecords show that the
Topaz GalciumMNos. 7 and 8 placer mning clains (UMC 343280 and UMC 343281)
were |ocated on Feb. 25, 1991, but were "closed' on its records on Aug. 31,
1994. (SCREx. 5.) These clains, however, were rel ocated on June 17, 1996
(SR Exs. E7-3 and E/-4), and filed wth BLM whi ch assigned the rel ocated
clains serial nunbers UMC 360363 and UMC 360364. (SR Ex. 5.)

The Sprungers have al so provi ded copies of notices of |ocation for
the Topaz Valley Linestone Nbs. 1 and 2 placer mning clains, an earlier
rel ocation of the Topaz GalciumNos. 7 and 8 clains on Apr. 25, 1995.

Those clains do not appear on BLM's geographi ¢ i ndex.
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said no. He also stated that he had gi ven soneone perm ssi on
to store the backhoe on his operation 2 years ago but that he
had not seen themsince. The Resource Area speciali st
continued to nonitor the backhoe during inspections of M.
Thonas' operation. The backhoe never appeared to have been
noved during the follow ng year. Your use of the backhoe was
not detected by the Mne Manager or BLM

(Letter Decision at 1.)

The ASD noted that the Resource Area Gfice had "fol | oned proper
procedures to try and | ocate the owner(s)" of the backhoe, and that "[Iegal
notices were published in the Mllard Gounty Chronicle and the Tine News
Juab newspapers to find the rightful owners of the backhoe.”" He conceded
that "a warning was not pl aced on the backhoe,” but noted that, "under
policy thisis left to the discretion of the authorized officer based on
the val ue of the personal property.” He stated that the "Resource Area
personnel determned that the backhoe did not need to be posted since it
was of high value and it had not been noved for a year." The ADcited the
provi sions of the BLM Handbook entitled Realty Trespass Abatenent (H 9232-
1), but did not quote them

The ASD al so noted that there "were no mning clains on the site from
August 31, 1994, to June 17, 1996," and that "there were no mning notices
or plans of operation in this vicinity wich were using this backhoe." He
al so stressed that the "Mne Minager did not renenber the nane of the
i ndi vi dual he had gi ven permission to nor had he seen [the Sorungers] for 2
years."

The ASD set out the "inpoundnent costs" stated above, noting that
"[t]hese are actual costs incurred wth the removal of [the Sprungers']
personal property frompublic land for which conpensation is determned.”
However, we agreed to "wai ve the storage cost of $144.00 since the backhoe
was physically stored on property under BLMjurisdiction,” and that this
anount woul d be refunded to themunder separate cover. 3/

The Sprungers appealed. In their SOR they take issue wth BLMs
concl usi on that the backhoe was parked on mning clains that were w ndi ng
down and dropped. They claimthat the "mne al ways appeared operati onal
w th associ at ed equi pnent whenever we went out to use or check on our
backhoe.” They have filed copies of Sate of Wah Annual Report of Mning
Qperations forns showng that there was activity at the Topaz Val |l ey

3/ Nothing inthe record indicates that this was done, but Appellants have
not asserted that it was not.
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Li nestone mine (operated by Robert B. Thonmas) in the area covered by the
Topaz GalciumNos. 7 and 8 mning claim(S/ of sec. 21) fromJanuary 1993
through Decenber 1995. (SOREx. E) They assert that these reports of
activity cast doubt on BLMs concl usion that there was no production
equipnent at the site. They state that "there was al ways equi pnent at the
site," and that, "[even at present and when we di scovered our backhoe
mssing on Qctober 4, 1996, other equipnent at the site consisted of a
crane, front-end | cader and bul | dozer." (SRat 2.)

Appel lants al so dispute BLMs concl usion that their backhoe had not
been noved prior to its inpoundnent. They showthat they used it on their
clains fromMy 17 through 24, 1996, and again "for two days in August” on
a Sate leasehold. (SRat 2.)

Appel  ants expl ain that Bob Thonas, the mine nanager, had never
actual ly seen them but that they had called himto "nake arrangenents,"
presunabl y for storing the backhoe, and "on occasi on" apparently to report
and di scuss problens. They explain that they saw only "subordi nate
workers" at the mne site.

Appel lants assert that it woul d have been an "easy natter” for BLMto
identify the backhoe as bel onging to them They object to the fact that
BLMoffered no prior notice that it woul d i npound the backhoe and that "no
effort was nade before the inpoundnent to find" them They specifically
conplain that "[no notice was posted on the backhoe to give" thema chance
to avoid the inpoundnent. (SRat 2.)

Appel l ants al so conpl ain that BLMs i npoundnent costs "are greatly
exaggerated.” 4/ They claimthat the cost of hauling the backhoe 75 mles
to BLMs facilities should be no nore than $150 using the "hauling rate in
the private sector" of "$2.00 per |oaded mle."

[1] The regulation at 43 CF. R ' 8365. 1-2(b), governi ng "occupancy
and use" of Federal lands, provides as follows:

n all public lands, no person shall * * * [|]eave personal
property unattended | onger than 10 days (12 nonths in A aska),
* * * unl ess otherw se authorized. Personal property |eft
unattended | onger than 10 days (12 nonths in A aska), w thout

4/ Appel lants objected to the assessnent of the costs of publication in
[ ocal newspapers of the legal notice of inpoundnent, and BLMhas conceded
that these costs were, in fact, too high. By letter dated Mxr. 25, 1997,
the Area Manager, HRRAQ agreed to refund an overpaynent in the anount of
$115.90 to Appel lants. (MenorandumfromHRAOto Board, dated Apr. 16,
1997, Attachnent 2.)
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permssion of the authorized officer, is subject to disposition
under the Federal Property and Administrative Services Act of
1949, as anended (40 US C 484(m). [Y]

This regul ation applies "to use and occupancy of all public |ands under the
jurisdiction of" BLM 43 CF. R ' 8365. 1.

[2] Appellants argue that they are exenpt fromthis regulation, in
that their backhoe was parked on a mning claim The rul e governi ng
storage of equi pnent and ot her personal property on mning clains is
established. Section 4(a) of the Surface Resources Act, 30 US C ' 612(a)
(1994), bars use of an unpatented mning cla mfor any purpose other than
prospecting, mning, or processing operations and uses "reasonably incident
thereto.” Lhited States v. Lee Jesse Peterson, 125 I BLA 72, 82-84 (1993).

The storage of equipnent on the clains is not allowed when not reasonabl y
incident to mning;, for exanple, the storage of dunp trucks on a claim
cannot be held to be reasonably incident to a mning operation, where the
trucks were not being used as part of the operation. |d. at 84. Fomthis
it follows that, as BLMhel d, Bob Thonas | acked authority to authorize
Appel lants to use his unpatented mning claimfor storage of mning
equi pnent that was not being used on the claim 6/ There is no evidence
that he used Appell ants' backhoe at all. The record (including Appel | ants'
description of events) shows, to the contrary, that their backhoe was
sinply being stored on Thonas' mning cla m

There is no dispute that Appel l ants' backhoe was stored unattended
for nore than 10 days on public |and w thout authorization fromBLM 7/
Bob Thonas | acked authority to grant permission to store the backhoe on

5/ There is an exception that is inapplicable here, allowng pitching
tents, parking trailers, erecting shelters, or placing canpi ng equi pnent at
desi gnat ed pl aces i n devel oped canpi ng and picnicking areas. 43 CFR
8365- 2. 3(b) .

The provisions of 40 US C ' 484(m (1994) authorize the
Admnistrator of the General Services Admnistration to take possessi on of
abandoned and ot her uncl ai ned property on premses owned by the Lhited
Sates to determne when title thereto vested in the Lhited Sates, and "to
utilize, transfer or otherw se dispose of such property."

6/ V¢ donot inply that it woul d have been enough for Thonas nerely to
have used Appel | ants’ backhoe. FRather, such use woul d have to be
"reasonably incident” to the operation. For exanple, if Thonmas al ready had
a servi ceabl e backhoe, his use of Appellants' backhoe woul d not
legitinati ze his storing the latter on his claim

7/ It is accordingly irrelevant that BLMnmay have been mstaken in

bel i eving t he backhoe had been unattended for a | onger peri od.
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his mning claim as storing the backhoe was not "reasonably incident” to
his mning activity there. Accordingly, BLMproperly determned it to be
subj ect to inpoundnent and disposition under 43 CF. R ' 8365.1-2(b).

[3] Turning to the procedure fol l owed by BLMin inpoundi ng t he
backhoe, we reviewthe BLM Minual provisions cited in the deci si on under
appeal , whi ch specify procedures BLM enpl oyees nust take when "val uabl e
personal property" is "abandoned" on the public |ands and the owier of the
property i s "unknown":

a. |If valuable personal property is readily renovabl e
(i.e. subject to theft), get approval to remove * * *, |f
renoved to a Bureau facility for safekeeping or allowed to
renain on the public lands, proceed as foll ows.

b. Photograph the iten{s) for identification and
val uati on pur poses.

c. Post the Legal Notice * * * on the property (if
appropriate) and phot ograph. A so post copies of the Legal
Notice in one or nore | ocal county courthouses, post offices,
local Bureau office, or other public places as appropriate.
Docunent the posting in the case file.

d. Publish the Legal Notice in a local newspaper having
general circulation in the vicinity.

e. Mintain the posting concurrently wth the
publication and renoval period specified in the Legal Notice.

f. |If the legal notice evokes no response and ot her
attenpts to locate the owner are unsuccessful, conplete
affidavit of diligent search * * * and place in case file.
Take possession and di spose of * * * |

(BLM Manual H9232-1 Chapter M B 5. (Rel. 9-300 Aug. 14, 1989).) Thus,
BLM enpl oyees are specifically directed to "renove" abandoned, val uabl e
personal property to a BLMfacility for safekeeping if it "is readily
renovabl e." 8/ (BLMManual H9232-1 Chapter M B 5.a (Rel. 9-300 Aug. 14,
1989).)

8/ V¢ are anare that 43 CF. R ' 8365.1-2(b) does not expressly state that
personal property left unattended | onger than 10 days autonatical |y becones
"abandoned” at the end of that tine. Neverthel ess, by invoking the terns
of 40 US C ' 484(m (1994) (governing disposition of "abandoned and ot her
uncl ai ned property"), that regulation effectively provides (as stated in
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The BLM Manual al so gui des BLM enpl oyees as fol | ows regarding
"posting" personal property prior to inpoundnent: "Personal property itens
nay not |end thensel ves to posting and where val uabl e itens are invol ved
i nmedi at e i npoundnent nay be necessary to protect the property.” (BLM
Manual H9232-1 Chapter M Paragraph B. (Rel. 9-300 Aug. 14, 1989).)

The BLM Manual is not pronul gated with the sane procedural
protections associated wth Departnental regul ations, and we are therefore
not bound to followit. Neverthel ess, where BLMadopts agency-w de
procedures in its Manual that are reasonabl e and consistent wth the |aw
the Board will not hesitate to fol | owthose procedures and uphol d their
enforcenent. Star Lake Railroad G., 121 IBLA 197, 211, 98 |.D 398, 406
(1991); Beard QI ., 105 IBLA 285 (1988). V¢ regard these provisions as
reasonabl e and consi stent wth the provision of 43 CF. R ' 8365.1-2(b) and
the Federal Property and Admnistrative Services Act of 1949 (FPASA), as
anended, 40 US C ' 484(m) (1994).

The backhoe was personal property that had been "unattended" on
public lands for nore than 10 days, which, under the regul ati ons, was
sufficient to render it subject to treatnent under FPASA It was val uabl e,
as shown by the photograph in the record: BLMestimated its val ue at
$15,000 in its Whauthorized Wse Investigation Report. BLMhad no way of
determning who owned it, as it was not "stenciled" wth their nane, and
Bob Thonas, when asked by BLM enpl oyees, coul d not renenber who owned it.
Thus, the cited provisions clearly applied here.

Revi ew ng those procedures, we note BLMfol lowed al | of them
Athough itemc. could be read as requiring BLMto post notice of the
i npoundnent at the site fromwhich the property was renoved fol | ow ng the
i npoundnent (whi ch BLMdid not do), this provision allows sone flexibility
by allowng posting in "other public places as appropriate.” BLMprovided
Appel lants notice by informng Bob Thonas that it was i npoundi ng the
backhoe. That was effective, since he was able to i nformthemwhat had
happened to their backhoe when they found it mssing. Appellants were able
to

fn. 8 (continued)

the BLM Manual ) that val uabl e personal property | eft unattended | onger than
10 days may be i npounded for saf ekeepi ng and nay, upon "expiration of [a]
renoval period specified in* * * appropriate notices, * * * be considered
abandoned for purposes of possession by the Lhited Sates.” (BLMMnual H
9232-1 Chapter M. F. (Rel. 9-300 Aug. 14, 1989).) It is apparent that
title to the backhoe did not pass to the Lhited Sates in this case, and
therefore it never was "abandoned," in the strict |egal sense.

Nevert hel ess, the backhoe may be described as "abandoned" in the nore
general sense of the word, since it was | eft unattended.
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ascertain what had happened prior to disposal of the backhoe, so that BLMs
failure to post notice of inpoundnent at the site did not result intheir
| oss of ownership of the backhoe.

The question renai ns whet her BLM shoul d have posted prior notice on
t he backhoe that it was going to be inpounded. As noted above, the BLM
Manual observes that, "where val uabl e itens are invol ved i rmedi at e
i npoundnent nmay be necessary to protect the property.” Hainly, BLMshoul d
not adopt a policy of posting apparently abandoned property wth notice
that it wll be inpounded where doi ng so woul d sinply highlight the
availability of the property to potential thieves. As noted above,
Appel lants contributed to BLMs failure to provide advance notice of the
i npoundnent by failing to nark (stencil) the backhoe wth infornation
indicating that they owned it, and al so by failing to nake sure that
Thomas, who coul d not even renenber who owned the backhoe, knew their
identity. BLMhad no way of ascertai ning who the owner of the backhoe was.
o

Appel l ants contest BLMs concl usi on that the backhoe was obvi ously
not bei ng used and was exposed to theft. However, they do not present
affidavits or offers of proof successfully rebutting BLMs finding that the
backhoe had been I eft in a position that nade it a potential target for
theft. The record shows that BLMenpl oyees were at the site at |east as
often as Appel lants, and we can find no basis to inpugn the credibility of
the reports that the backhoe was exposed and vul nerabl e to theft.

As BLMfol | oned reasonabl e procedures in inpoundi ng the backhoe, we
find no basis to disturb that action.

[4] The only issue remaining i s whet her BLM properly assessed

Appel lants for its costs in inpoundi ng the backhoe. V¢ have consi dered the
question of assessnent for admnistrative costs in the context of trespass
actions, ruling that a decision ordering recoupnent of such costs wll be
affirned where they are itemzed in the record. Mke MGll, 138 I BLA 283,
287 (1997); Mchael and Karen Rodgers, 137 IBLA 131, 135 (1996). This was,
technically, a trespass situation (although BLMhas not described it as
such or assessed any charges for unauthorized use), since (as discussed
above) the backhoe was stored on public land wthout authorization. In

t hese circunstances, BLMcoul d properly collect its admnistrative costs in
abating the unauthorized use. See 43 CF. R ' 2920.1-2(a)(1); BLM Minual
H9232-1 Chapter MI.E BLMs admnistrative costs in taking the backhoe
and transporting it back to its office are docunented and have not been

9/ ¢ reject Appellants' suggestion that BLMwas remss in not calling
around to local active mning operations to determne the owner of the
backhoe prior to i npoundrent .
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shown to be unreasonabl e. A though Appel | ants nay have been able to find a
person wlling to transport the backhoe for |ess, we deemit prudent for
BLMto dispatch two enpl oyees for that job. Appellants have not di sputed
the accuracy of the labor or mleage rates charged by BLMfor hauling the
backhoe.

BLMoriginal Iy inproperly charged a fee for storage of the backhoe at
its facilities. However, the ASD wai ved that fee, thus nooting the issue
of its correctness. 10/ BLMalso initially failed to take i nto account
that it would be canceling publication of |egal notice of the i npoundnent
in local newspapers followng the return of the backhoe to Appell ants, thus
reducing its costs. Wien notified of these facts by Appellants during the
pendency of this appeal, BLMpronptly refunded the overcharge (see n. 3,
above). BLMtechnically |lacked authority to take this action while the
natter was on appeal to this Board, and it is therefore necessary for us to
ratify it. BLMs decisionis nodified to the extent that it charged
Appel lants this amount. In all other respects, BLMs decision is affirned.

To the extent not specifically addressed herein, Appellants' argunents
have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the decision
appeal ed fromis affirned as nodified.

David L. Hughes
Admni strative Judge

| concur:

C Randall Gant, Jr.
Admni strative Judge

10/ BLMs action recogni zed that operation costs (including the costs of
using BLMs equi pnent or facilities) should not be assessed unless they are
incurred by BLMas a consequence of the trespass or unless BLMhad actual |y
incurred themto resol ve the specific trespass. See BLM Minual H 9232-1
Chapter MI.E 2. (Rel. 9-300 Aug. 14, 1989). Parking the backhoe at a
storage area at BLMs facilities did not entail such expenses, as the
storage area was not apparently secured specifically to store the backhoe.
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